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should be allowed whether appropriately incident to the
original purpose of the search or arrest.
(3) In business establishment search cases, the officer should
be permitted to extend his search throughout the premises,
including the area not technically within the "place of
business," if he has reasonable ground to believe that a
felony is being committed, provided that no search of the
occupant's home is made.
BARRY L. WILLIAMS*

TITLE OBTAINED BY JUDICIAL SALE IN FLORIDA
In the dynamic economy of today much property is conveyed
under the sheriff's hammer. Any contraction in the over-all economic
situation results in the failure of marginal businesses and mortgage
foreclosures. Similarly, inflation and expansion result in the breaking
up and selling of portions of estates controlled by administrators,
guardians, or trustees. The increasing volume of litigation necessarily
results in more judgment executions. In view of this background, it is
becoming of more and more importance that the Florida practitioner
have some knowledge of the general rules governing the soundness
of titles that purchasers receive at judicial sales. Very little has been
written in regard to the Florida law on this subject. Yet there are
guideposts that, if recognized, will prevent the unwary from running
into snags.
PROCEDURAL REQUIREMLNTS

A judicial sale is conducted by authority of a court order; the
property is sold by a sheriff, fiduciary, or specially appointed court
officer., Most of the problems arising in these sales are in connection
"The author is grateful for the use of unpublished research papers by James
E. Dillinger, Member of The Florida Bar.
'For the Florida statutes governing judicial sales see FLA. ST.kT. (1953), c. 55 (execution), c. 745 (guardian), §733.23 (personal representative).
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with the validity of the court order or the regularity of the sale proceedings rather than price or fraud.
Execution Sales
This type of sale requires as its fundamental authority a final
judgment.2 The judgment entitles the creditor to a writ of execution
known as a writ of fieri facias, which is directed to every sheriff in
Florida. 3 All execution sales must be public, with proper notice
given by publication 4 and must begin on the first Monday afternoon
of each month.5 They must be made at the county courthouse unless
impracticable to do so.8
Any sale made by virtue of an execution places a statutory requirement on the officer conducting it to execute to the purchaser either a
deed of conveyance or a bill of sale.7 The Florida Court in interpreting this statute has indicated that the deed need merely recite the
authority of the officer to sell and state that the sale was made by
virtue of an execution issued by the circuit court." The Court, however, suggested that in addition the sheriff should recite in the deed
both the judgment and the execution under which he acted. It would
be wise for the purchaser to request this if the sheriff neglects to include it in the instrument.
Guardian and Personal Representative Sales
The procedural requirements governing sales by guardians and
personal representatives are essentially the same. 9 They may be made
without prior court order at the discretion of the person responsible. 10
When made without court order, however, no title passes to the purchaser until the transaction is confirmed by the court." The sale
may be public or private.' 2 If court authorization is requested the
court may fix the price and terms at which the property may be sold
-FLA.

STAT.

§55.16 (1953).

3FLA. STAT. §55.17

4FLA.

STAT.

(1953).

§55.44 (1953).

riFLA. STAT. §55.45 (1953).
OFLA. STAT. §55.46 (1953).
7FLA. STAT. §55.48 (1953).

sJohnson v. McKinnon, 54 Fla. 221, 223, 45 So. 23, 24 (1907) (dictum).
9FLA. STAT. §733.23 (1953).
SOFLA. STAT. §745.05 (1953).

llbid.
2FLA. STAT.

§745.05 (1953).
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privately. 13 It is important to remember that court confirmation does
not necessarily validate the sale, since lack of jurisdiction of the court
to order the sale or failure to comply with the statutory requirements
may be raised in a subsequent action.
A curative statute14 bars an attack on sales made by a personal
representative or guardian after the purchaser has been in possession
for three years. Thus the Legislature has offered some measure of
protection to the vendee. It should be noted, however, that the Florida
Court, in McIntyre v. Parker,1 held that a statute 6 somewhat similar
to the present statute did not cure lack of jurisdiction of the court
ordering the sale. An attempt was made to set aside a guardian's sale,
carried out under court order, of an infant's land eighteen years after
the land was conveyed. The Court, in granting the requested relief
because of failure to comply with statutory requirements, said, "The
statute was not designed to make valid a void act of the court, to give
vitality to that which had no life, to make substantial that which was
without substance."'17 The Court in effect said that, although minol
procedural defects can be cured by the statute, noncompliance with
the statutory requisites upon which the court's jurisdiction is based
is necessarily fatal and can be assailed collaterally regardless of the
curative statute.
In Wilkins v. Deen Turpentine Co.'8 the Court held the purchaser's title void twenty years after court approval of the sale because of failure of the guardian to post the bond required by a statute
then in effect. The bond was necessary to give the court jurisdiction
to conduct the sale.
CAVEAT EMPTOR

There are supposedly two general rules that may affect the title
that passes at a judicial sale. First, the purchaser receives only that
title which the owner possessed and no more.' 9 Second, the doctrine
"3FLA. STAT. §745.09 (1953).
14FLA. STAT. §95.21 (1953).

177 Fla. 690, 82 So. 253 (1919).
irFLA. GEN. STAT. §1724 (1906).
1777 Fla. 690, 693, 82 So. 253, 254 (1919).
1s84 Fla. 457, 94 So. 508 (1922).
19Lindsley v. Phare, 115 Fla. 454, 155 So. 812 (1934); Gracy v. Fielding, 71
Fla. 1, 70 So. 625 (1916).
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of caveat emptor applies. 20 Actually these rules are but two sides of
the same coin, since they merely say, in effect, that defects in the
vendor's title or in the proceedings at which the property is sold will
cause the vendee's title to fail or at least to be defective. Since the
rules are essentially the same, both will be discussed under caveat
emptor.
Under the doctrine of caveat emptor the purchaser buys at his
peril. He must ascertain the nature of any defects in the title to the
property purchased, for he takes subject to these defects. He also
assumes the risk that procedural requirements may not have been met.
GuardianSales
The area in which the doctrine of caveat emptor is probably most
strictly applied is sales by a guardian of his ward's property. 2' The
Florida Court's attitude in this phase of guardianship is in line with
the Legislature's concern over such sales. By statute22 no title passes
to the purchaser at a sale by a guardian of his ward's property without authorization or confirmation by the county judge. In Leuder v.
Thomas23 the Court set aside a sale made by a guardian on the ground
that, since the county judge had not specified whether the sale was to
be private or public, a private sale was not sufficient to vest title in
the purchaser. There was no evidence of fraud in the transaction.
The Court did not even bother to pass on the adequacy of the consideration or the legality of the notice but held that the minor was
deprived of his property without due process of law. This case is
indicative of the Court's willingness to apply the doctrine of caveat
emptor in guardian sales regardless of harsh effects upon purchasers.
Execution Sales
Another type of judicial sale in which caveat emptor has been applied in Florida is the execution sale. In Gracy v. Fielding2 a
judgment debtor owned an undivided one-third interest in a tract
of land. The sheriff sold not only the debtor's interest but the entire
-0Wilkins v. Deen Turpentine Co., 84 Fla. 457, 94 So. 508 (1922); Gracy v.
Fielding, supra note 19; Leuders v. Thomas, 35 Fla. 518, 17 So. 633 (1895).
-'See Leuders v. Thomas, supra note 20; Braswell v. Downs, 11 Fla. 62 (1864).
22FLA. STAT.

§745.05 (1953).

Fla. 518, 17 So. 633 (1895).
-471 Fla. 1, 70 So. 625 (1916).
2335
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tract, plus about 3,900 acres of neighboring land. In setting aside the
sale of all but the one-third interest the Court said: 25
"The sheriff having no authority to convey more than the undivided one-third interest of [the debtor] . . . in the lands

described in the bill, the sale did not in law purport to
convey the entire ownership .... "
The holding is a just one because owners of land erroneously sold
have no way of protecting themselves if the sheriff can deliver a valid
title merely by conveying under the mistaken idea that he has authority to do so.
Mortgage Foreclosures
Sales involving mortgage foreclosures may also be affected by the
doctrine of caveat emptor. The Court in Bradley v. Forbs26 quoted
with approval from the Gracy case and made no attempt to distinguish
mortgage execution sales. Other jurisdictions have apparently been
less rigid in their application of the doctrine to mortgage foreclosure
sales and have labeled sales valid by placing purchasers in the same
position as purchasers at private sales.2Partition Proceedings
In other jurisdictions partition proceedings have been subjected to
the application of caveat emptor.2s Since no compelling distinction
exists upon which to base the exclusion of such sales from the doctrine,
it can be assumed that the Florida Court would also apply it. The
Court has always required strict compliance with the statutory requirements covering judicial sales and has not hesitated to divest
the purchaser of his title when these requirements were not met. 9

2 d.at 9, 70 So. at 627.
26116 Fla. 350, 156 So. 716 (1934).
27E.g., Goulding Fertilizer Co. v. Blanchard, 178 Ala. 298, 59 So. 485 (1912);
Stevens Hardware Co. v. Bank of Byromville, 34 Ga. App. 268, 129 S.E. 172 (1925).
28E.g., Bassett v. Lockard, 60 111. 164 (1871); Scarlett v. Robinson, 112 Md. 202.
76 Atl. 181 (1910); Langlotz v. Traverso, 102 N.J. Eq. 144, 140 Atl. 229 (Ch. 1928);
Holt v. Love, 63 Tex. Civ. App. 65, 70, 131 S.W. 857, 860 (1910) (dictum).
29Wilkins v. Deen Turpentine Co., 84 Fla. '157, 94 So. 508 (1922); Leuders %.
Thomas, 35 Fla. 518, 17 So. 633 (1895).

https://scholarship.law.ufl.edu/flr/vol8/iss3/5

6

Stern: Title Obtained by Judicial Sale in Florida
NOTES

EFFECT OF REVERSAL

An interesting aspect of the over-all problem occurs when a judicial sale is made under execution to a stranger to the suit and subsequently the judgment upon which the execution was based is reversed on appeal. The general rule in Florida is that the appellant
cannot recover against the purchaser but must seek redress from the
appellee. 30 The Court in Simms v. Tampa said: 3'
.. restitution, on reversal of a judgment, can be compelled
only from parties to the record . . . Restitution cannot be
compelled from third persons, strangers to the record, who
were bona fide purchasers at a sale under process dependent
upon a judgment subsequently reversed ...."
Although this rule may appear, on the surface, to be unreasonable,
it is necessary to protect the bona fide purchaser. The appellant may
easily protect his property by filing a supersedeas bond while awaiting
the outcome of the appeal.
The following year the Court, in Johnson v. McKinnon,32 limited
the scope of the rule by excluding from its protection not only parties
at whose instance the sale was made but also those in privity with
the parties. The Court imputed to the attorney handling the case
for the party at whose instance a judicial sale was made the same
degree of notice as to defects in the tide purchased as was charged
to his client. This holding is certainly justified in view of the role
the attorney plays in the proceedings leading to and surrounding such
a sale. How far the Court will go in the use of this privity concept is
not ascertainable at present.
The doctrine of the Simms case was further modified by Lindsley
v. Phare,33 in which the decree ordering the sale showed on its face
that the chancellor had no authority to order the sale, since title was
not held solely by the defendant. The property was owned by the
defendant and his wife in an estate by the entireties, and the wife
was not a party to the suit. When the Court reversed the chancellor's
decree an action was brought to void the title of the purchaser at the
original sale. The Court, in granting the relief, held that, since the
3oSimms v. Tampa, 52 Fla. 641, 42 So. 884 (1906).
3iId.
at 644, 42 So. at 885.
3254 Fla. 221, 45 So. 23 (1907).
33115 Fla. 454, 155 So. 812 (1934).
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purchaser had notice of the court's lack of jurisdiction to sell the
property, he purchased nothing at the sale. The decision is sound
in light of the fact that there can be no reasonable reliance by the
purchaser on the decree when it shows that the property being sold
belongs in part to a stranger to the suit.
EXCEPTIONS TO THE DOCTRINE OF CAVEAT

EMPTOR

Good Faith Purchasers
As might be expected, there are certain exceptions to the doctrine
of caveat emptor in its application to the relationships created by
judicial sales.34 In Cape Sable Corporation v. McClurg,"5 the most
recent decision involving the applicability of the doctrine, the Court
said:
"While it has been loosely stated by some of the authorities
that a person purchasing at a judicial sale is subject to the strict
doctrine of caveat emptor, we think a more precise statement of
the rule is that such a purchaser takes title subject to defects,
liens, incumbrances, and all matters of which he has notice,
or of which he could obtain knowledge in the exercise of ordinary prudence and caution."
The record title of a judgment debtor was purchased by the plaintiff
at a judicial sale. Prior to judgment the debtor had made an unrecorded conveyance of the property to the defendant. The Court held
that the plaintiff-purchaser could bring ejectment against the grantee
of the unrecorded deed. The Court also stated, without citing any
Florida cases as authority, that a purchaser at a judicial sale would be
protected by the recording act. 3 This holding apparently has the
effect of putting a purchaser at a judicial sale on the same footing as
an ordinary bona fide purchaser. This theory, if applied in future
cases, will remove some of the risk involved in purchasing at a
judicial sale. Presumably the bona fide purchaser will not take title
subject to prior unrecorded liens and conveyances. The decision rep34Cape Sable Corp. v. McClurg, 74 So.2d 883 (Fla. 1954); Klinger v. Milton
Holding Co., 136 Fla. 50, 72, 186 So. 526, 535 (1938) (dictum); Johnson v. McKinnon,
54 Fla. 221, 226, 45 So. 23, 25 (1907) (dictum).
3574 So.2d 883, 885 (Fla. 1954).
30FIA. SrAT. §695.01

(1953).
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resents the first attempt by the Court to set a definite standard of protection for purchasers at judicial sales, and it establishes an element of
predictability as to the outcome of future litigation.
The question of how far the Court will extend the idea of considering a purchaser at a judicial sale a good faith purchaser is presently speculative. This concept could, if extended to sales involving
property owned by a minor, come into conflict with the established
policy of protecting the property of a ward. For example, if a ward
held an unrecorded deed or mortgage to property, would his interest
be divested by a good faith purchaser at a judicial sale?
Fraud or Misrepresentation
Another limitation on the application of caveat emptor that might
be raised involves fraud or material misrepresentation by the seller
or the officer conducting the sale. Other jurisdictions have refused
to apply caveat emptor in such cases.37 Situations in which the courts
have uniformly refused to hold the purchaser strictly to the doctrine
include failure of the administrator to inform the court that he was
not able to give the purchaser possession of the property, 38 failure of
the executor to convey all the title residing in the estate, 39 and a
statement by the auctioneer, in the presence of the officer conducting
the sale, that the lot contained a house when in fact it did not.4 0
Under the broad rule stated in the Cape Sable case, it seems highly
probable that in similar cases arising in Florida the purchaser would
be protected to the extent that such fraud would not be discoverable
by the "exercise of ordinary prudence and caution."
In summary, a purchaser at a judicial sale should be wary if he
wishes to avoid litigation. He should look to all the factors surrounding the sale, such as the statutory requirements of publication and
notice, the validity of the judgment, decree, or order upon which the
sale is based, the description of the property contained in the deed, and
the county records. If proper precautions are taken there is no reason
37E.g., Faughnan v. Bashlor, 163 Ga. 525, 136 S.E. 545 (1927); Quirk v. Bedal,
42 Idaho 567, 248 Pac. 447 (1926); Sullivan v. Wright, 201 Ky. 22, 255 S.m. 848
(1923); Hamnmert v. McKnight, 132 Okla. 14, 269 Pac. 289 (1928); Appeal of
Crosson, 125 Pa. 380, 17 Ad. 423 (1889).
3SFaughnan v. Bashlor, 163 Ga. 525, 136 SXE. 545 (1927).
39Hammert v. McKnight, 132 Okla. 14, 269 Pac. 289 (1928).
4OSullivan v. Wright, 201 Ky. 22, 255 S.W. 848 (1923).
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